
 

 

 

  
 

September 6, 2022 
 

The Honorable Chiquita Brooks-LaSure 

Administrator 

Centers for Medicare & Medicaid Services 

Hubert H. Humphrey Building 

200 Independence Avenue S.W. 

Washington, DC 20201 

 

Submitted electronically through www.regulations.gov 

 
RE: Comments on Proposed Rule CMS-1770-P: Medicare and Medicaid Programs; CY 
2023 Payment Policies Under the Physician Fee Schedule and Other Changes to Part B 
Payment Policies 
 
Dear Administrator Brooks-LaSure,  
 
On behalf of our 127 member hospitals and health systems, the Minnesota Hospital Association 
(MHA) offers the following comments regarding the Centers for Medicare & Medicaid Services’ 
(CMS) proposed rule for the 2023 Physician Fee Schedule.  

 
MHA generally supports the recommendations and detailed comments submitted by the 
American Hospital Association (AHA). Rather than duplicating AHA’s analysis and suggestions, 
MHA’s comments will focus on the topics of most concern to Minnesota’s hospitals and health 
systems. 
 
Specifically, we are providing comments and recommendations in the following areas: 

1. Payment Update  
2. Telehealth 
3. Merit-based Incentive Payment System (MIPS) 
4. Accountable Care Organizations (ACOs) 
5. Other Miscellaneous Provisions 

1. Payment Update 

MHA is concerned with CMS’ proposed payment update, which would reduce the 
conversion factor to $33.08 in CY 2023, compared to $34.61 in CY 2022. This would 
significantly reduce payments from their CY 2022 levels, and as a result, have a negative 
impact on patients’ access to certain services. Minnesota’s hospitals and health systems 
are currently facing historic financial challenges due to the ongoing COVID-19 public health 
emergency (PHE), inflation, supply chain delays, and severe workforce shortages. Any 
Medicare payment cuts during this difficult time would be detrimental to their ability to 
provide patient care. While MHA understands a contributing factor to this payment cut is the 
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expiration of the 3% statutory payment increase included in the Protecting Medicare and 
American Farmers from Sequester Cuts Act, CMS should work with Congress to consider 
additional policies to provide short-term financial stability. In addition to the proposed 
decrease in the conversion factor, hospitals and health systems are also facing an 
additional 4% reduction in Medicare payments due to the Pay-As-You-Go (PAYGO) budget 
rule that is scheduled to go into effect in 2023. The combination of these payment 
reductions, along with the existing 2% Medicare sequester are untenable for hospitals and 
health systems as they continue to recover from the COVID-19 pandemic. MHA urges 
CMS to support congressional efforts to waive budget neutrality requirements to 
provide immediate financial relief and continue striving for long-term payment 
reform.  

2. Telehealth 

MHA supports ongoing coverage for telehealth services for the duration of the PHE and 
appreciates CMS’ proposal to align with the Consolidated Appropriations Act, which extends all 
telehealth flexibilities for 151 days following the end of the PHE. MHA also supports the 
expansion of the Medicare Telehealth Services list on a permanent basis, and the existing 
process to cover services temporarily using the Category 3 list while codes are under review. In 
addition, we appreciate CMS continuing to allow Federally Qualified Health Centers and Rural 
Health Clinics to provide telehealth services, which are critical safety-net providers in 
Minnesota.  

MHA supports CMS’ continued efforts to expand access to mental health services through 
telehealth, but as stated in our 2022 comments, we are concerned about the requirement to 
provide an in-person service to the beneficiary within the six-month period before the date of the 
telehealth service. According to data from the Minnesota Department of Health, the most 
significant increases in health care workforce shortages in our state are in mental health and 
substance abuse counseling, amounting to a 25% vacancy rate. An estimated 31.5% of 
Minnesotans live in a mental health professional shortage area and may be unable to access in-
person care. While we appreciate the proposal to postpone this requirement for 151 days 
following the end of the PHE, CMS should work with Congress to eliminate the in-person 
visit requirement.  

MHA reiterates that the COVID-19 pandemic has made it clear that audio-only telehealth 
services increase access and equity in health care for underserved populations, especially 
those in rural communities. We urge CMS and Congress to commit to permanent coverage 
for clinically appropriate audio-only services.   

Expiration of PHE Flexibilities for Direct Supervision Requirements  
 
Prior to the PHE, direct supervision of diagnostic tests, services incident to physician services, 
and other specified services required the immediate availability of the supervising physician or 
other practitioner. CMS interpreted this “immediate availability” to mean in-person, physical 
availability, and not virtual availability. During the PHE, CMS modified the definition of “direct 
supervision” to allow the supervising professional to be immediately available through a virtual 
presence using real-time audio/video technology for the direct supervision of diagnostic tests, 
physicians’ services, and some hospital outpatient services. CMS finalized continuation of this 
policy through the end of the year in which the PHE ends. While we appreciate that CMS has 
allowed the continuation of this policy through the end of year of the PHE expiration, we 
believe the agency has an opportunity to adopt a permanent regulatory framework that 
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recognizes the ability to safely supervise practitioners virtually. We believe that direct 
supervision can be safely accomplished in real-time virtual settings in the same way as in-
person. CMS should rely on existing regulatory authority to interpret the provision of direct 
supervision to be allowed via real-time audio/visual modalities. The agency has an opportunity 
to align and harmonize direct supervision regulations across physicians and non-physician 
practitioners to support access and delivery of value-based care. 

3. Merit-based Incentive Payment System (MIPS) 

In prior rulemaking, CMS adopted a framework for MIPS Value Pathways (MVPs) that the 
agency intends as a long-term replacement for the current MIPS. MVPs organize the reporting 
requirements for each MIPS category around specific medical conditions, clinical specialties, or 
episodes of care. In this rule, CMS proposes five additional MVPs that would be available for 
the CY 2023 performance period: cancer care, kidney health, episodic neurological conditions, 
neurodegenerative conditions, and promoting wellness.  

For the existing MIPS performance threshold, CMS proposes to increase the quality measure 
data completeness score from 70% to 75%, starting with the CY 2024 performance period. In 
addition, CMS proposes to update its definition of high priority measures to include health equity 
measures and proposes a new health-related social needs screening measure that would be 
available beginning with the CY 2023 reporting period. 

As stated in previous comments, MHA has concerns about the significant number of changes 
proposed for the upcoming years of quality reporting. Given the severe workforce shortages and 
financial strain, MHA members may not have the capacity to build and implement the necessary 
IT changes. Not all electronic health record systems have been able to conform to the ongoing 
changes to the MIPS program, and CMS should consider a more realistic timeline for reporting 
proposed new measures given these capacity challenges. MHA encourages CMS to ensure that 
any measures within MIPS are tested for validity and accuracy and are consistent across all 
CMS programs before being added. Additionally, while MHA appreciates CMS’ commitment to 
health equity, we encourage CMS to improve transparency and flexibility across all quality 
measures first, instead of adding broad health equity measures. Investing time to clarify 
reporting expectations that align with current health care delivery will better support the overall 
structure and long-term viability of the measures and program.   

4. Accountable Care Organizations (ACOs)  
 
MHA appreciates CMS’ efforts to establish additional incentives and flexibilities to support 
increased ACO participation. Specifically, CMS is proposing to provide advance investment 
payments to help establish new ACOs to expand the availability of value-based care for 
underserved beneficiaries and to improve health equity. Supporting the development of the 
infrastructure to support population health competencies is of critical value to health care 
providers making this transition.  
 
CMS is also proposing a more gradual assumption of risk in hopes of increasing provider 
participation. This additional risk should be supported with guardrails that protect health care 
providers against adverse selection or inadequate front-end risk adjustment. MHA asks CMS to 
consider socioeconomic factors in patient populations when assessing risk adjustment for new 
ACOs. CMS can encourage increased usage of Z-codes on claims, which can better capture 
the socioeconomic data, inform risk adjustment, and reduce the burden of additional data 
collection.  
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In the spirit of flexibility to support ACOs, MHA also urges CMS to relax eCQM reporting 
requirements to allow for IT and EHR systems time to develop the necessary functionalities. For 
some ACOs, it can be challenging and costly to combine data from different participants within 
their network. MHA has significant concerns with CMS’s timeline to require all ACOs to 
report eCQMs/MIPS CQMs for all-payer data by 2025. While CMS, in conjunction with the 
Office of the National Coordinator of Health IT, develop plans for moving to digital quality 
measurement, it is imperative a feasible and clear pathway is developed to advance this goal. 
Moving to more digital measurement that is bidirectional and improves clinicians’ ability to 
improve patient care at the point of care is a laudable goal. However, CMS must have realistic 
timelines and understand a EMR vendor commonly used in Minnesota is unable to support the 
de-duplication of data at this time for all payers. We are concerned that many resources and 
finances will be directed to building and implementing eCQMs, only to transition to dQMs in the 
future. 
 
Beneficiary Notification Requirements - Annual Standardized Written Notices 
 
CMS proposes to reduce the frequency with which standardized written notifications must be 
furnished to beneficiaries from once per performance year (up to five times per agreement 
period) to once per agreement period. We thank CMS for this change and encourage the 
agency to finalize this policy as proposed. For some of our members, despite efforts to clearly 
communicate the purpose and intent of this required document, it has led to unneeded 
questions and confusion with numerous phone calls to their customer service teams. 
 
Proposal to Modify Beneficiary Notification Requirements with Follow-up  
 
CMS proposes to require ACOs to follow up with each beneficiary to whom it furnished the 
standardized written notice. CMS proposes that the follow-up communication may be verbal or 
written and must occur no later than the earlier of the beneficiary’s next primary care service 
visit or 180 days from the date the first standardized written notice was provided. The follow-up 
communication must afford the beneficiary an additional opportunity to ask any outstanding 
questions they may have. The follow-up communication may be provided in any manner, so 
long as the form of the follow up communication includes a meaningful opportunity for 
beneficiaries to ask questions and engage with a representative of the ACO about the 
beneficiary notice. CMS proposes that ACOs track and document how this communication is 
implemented and make this documentation available to CMS upon request. 
 
We strongly oppose this proposed mandate. We are concerned this requirement will only add 
significant resource burdens that would outweigh the proposed policies that streamline care 
delivery in this section. This would divert resources away from patient care, require dedicated 
staff time as well as training to address questions and educate beneficiaries about the 
information provided in the standard notice. We believe this requirement will have the opposite 
effect of reducing confusion, only leading to more work effort with less positive outcomes. 
Therefore, we request CMS to abandon this specific requirement. 
 

5. Other Miscellaneous Provisions  

Given their impact on Minnesota’s hospitals and health systems, MHA is highlighting three 
additional provisions in the proposed rule.  
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• MHA supports the CMS proposal to allow Licensed Professional Counselors, Licensed 
Marriage and Family Therapists, and other behavioral health practitioners to provide 
services under general supervision, rather than direct supervision. Given the increased 
demand for mental health services and ongoing provider shortages, this regulatory 
change will improve Medicare coverage for these necessary services.  
 

• MHA seeks further clarification on the proposed changes to the laboratory specimen 
collection fees. CMS should update the reimbursement amount for all situations and 
sites of encounter to account for the rising cost of supplies and ensure phlebotomists 
qualify as a “trained technician” in the proposed regulatory language.  
 

• MHA supports the CMS proposal to allow audiologists to perform certain testing without 
a physician order. The current health care workforce challenges cannot be understated, 
and this scope expansion will increase efficiency and access to care.  

 
As always, we appreciate the opportunity to comment on CMS’ proposed rules. If you have any 
questions, please feel free to contact me at (651) 659-1415 or jschindler@mnhospitals.org. 
 

Sincerely, 

 

 
Joseph A. Schindler 

Vice President, Finance Policy & Analytics 
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